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Protest  a g a i n s t  t h e  a b i l i t y  of  t h e  awardee 
t o  meet t h e  contract ' s  d e l i v e r y  s c h e d u l e  
raises a c h a l l e n g e  t o  t h e  c o n t r a c t i n g  
o f f i c e r ' s  a f f i r m a t i v e  d e t e r m i n a t i o n  o f  t h e  
awardee's r e s p o n s i b i l i t y ,  which GAO w i l l  
n o t  rev iew s i n c e  t h e  s o l i c i t a t i o n  con- 
t a i n e d  no  d e f i n i t i v e  r e s p o n s i b i l i t y  
c r i t e r i a  and there h a s  been no showing 
of  p o s s i b l e  f r a u d  o r  bad f a i t h  on t h e  p a r t  
o f  t h e  p r o c u r i n g  o f f i c i a l s .  

P r o t e s t  t h a t  agency buyer  told p r o t e s t e r  
t h a t  i ts p r i c e  had t o  meet a p a r t i c u l a r  
p r i c e  to  be c o n s i d e r e d  f o r  award is d e n i e d  
s i n c e  agency,  w h i l e  conceding  t h a t  i t s  
p r i c e  g o a l  was r e v e a l e d  t o  both  competitors 
d u r i n g  n e g o t i a t i o n s ,  d e n i e s  t h a t  e i t h e r  was 
t o l d  it had to  meet t h a t  p r i c e ,  so t h a t  pro- 
tes ter  h a s  n o t  m e t  i ts burden of  p roof .  

I t  is n o t  improper f o r  an  agency t o  r e v e a l  a 
p r i c e  goal d u r i n g  d i s c u s s i o n s  f o r  p u r p o s e s  of  
n e g o t i a t i n g  a f a i r  and r e a s o n a b l e  p r i c e  so long 
as t h e  agency is n o t  conduct ing  d i r ec t  p r i c e  
b i d d i n g  ( a n  a u c t i o n )  among competing o f f e r s .  

GAO h a s  no a u t h o r i t y  t o  d e t e r m i n e  w h a t  informa- 
t i o n  a n o t h e r  agency must disclose i n  r e sponse  
to  a Freedom Of I n f o r m a t i o n  A c t  request. 

I k a r d  Manufac tur ing  Company p r o t e s t s  a n  award to  RLD 
E l e c t r o n i c s ,  Inc .  by t h e  Department of  t h e  Army unde r  
r e q u e s t  f o r  p r o p o s a l s  (RFP) N o .  DAAH01-83-R-A764. I k a r d  
con tends  t h a t  R&D canno t  d e l i v e r  t h e  19  f a i l  s a f e  k i t s  
f o r  t h e  H e r c u l e s  Missile System w i t h i n  t h e  required 270 
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d a y s  and  t h a t ,  d u r i n g  t h e  n e g o t i a t i o n s ,  t h e  agency  improp- 
e r l y  t o l d  Ikard  t h a t  i f  I k a r d  d i d  n o t  lower its o f f e r e d  
u n i t  pr ice  to  $1 ,740 ,  t h e  o f f e r  would n o t  b e  c o n s i d e r e d  
for  award.  I k a r d  a l so  c o m p l a i n s  a b o u t  t h e  Army's r e s p o n s e  
to  t h e  f i r m ' s  r e q u e s t  f o r  i n f o r m a t i o n  u n d e r  t h e  Freedom of 
I n f o r m a t i o n  A c t  . 

W e  d i s m i s s  t h e  p ro tes t  i n  pa r t  and deny  it i n  p a r t .  

I k a r d  and R & D  i n i t i a l l y  proposed u n i t  prices of 
$2 ,800  and $2 ,865 ,  r e s p e c t i v e l y ,  and  n e i t h e r  o f f e r o r  
changed  i ts  price i n  i t s  b e s t  and  f i n a l  o f f e r .  Based 
on t h e  p r o c u r e m e n t  h i s t o r y  f o r  t h e  items, t h e  c o n t r a c t -  
i n g  o f f i c e r  d e t e r m i n e d  t h a t  b o t h  prices were unreason-  
a b l e .  H e  t h e r e f o r e  r e o p e n e d  n e g o t i a t i o n s  and  o b t a i n e d  
a s e c o n d  round of b e s t  and  f i n a l  o f f e r s .  I k a r d ' s  price 
rema ined  unchanged a t  $2 ,800 ,  w h i l e  R & D  lowered i ts  price 
to  $2 ,585 .  The c o n t r a c t i n g  o f f i c e r ,  b a s e d  on a p reaward  
s u r v e y ,  t h e n  d e t e r m i n e d  t h a t  R&D was r e s p o n s i b l e ,  t h a t  
is, was c a p a b l e  o f  m e e t i n g  t h e  c o n t r a c t u a l  o b l i g a t i o n s ,  
and  t h e r e f o r e  awarded t h e  c o n t r a c t  t o  t h e  f i r m .  

I k a r d  c o n t e n d s  t h a t  R&D c a n n o t  d e l i v e r  t h e  f a i l  safe  
k i t s  w i t h i n  270 d a y s ,  as r e q u i r e d .  The protester t a k e s  
i s s u e  w i t h  a memorandum i n  t h e  r e c o r d  p r e p a r e d  by t h e  con- 
t r a c t  spec ia l i s t  t h e  same day  t h e  p r e a w a r d  s u r v e y  was 
s i g n e d  i n  which t h e  s p e c i a l i s t  s t a t e s  t h a t  t h e  d e l i v e r y  
h i s t o r y  f o r  t h e  i t e m  is 150 to 282 d a y s ,  and t h a t  R&D 
p r e v i o u s l y  d e l i v e r e d  t h e  i t e m  i n  270 d a y s .  I k a r d  con- 
t e n d s  t h a t  RLD had f i v e  c o n t r a c t s  be tween  1 9 7 1  and l a t e  
1975  w h e r e  t h e  s h o r t e s t  r e q u i r e d  d e l i v e r y  a c t u a l l y  was 
1 8 0  d a y s ,  and t h a t  R C D ' s  d e l i v e r y  o n  f o u r  o f  t h e  c o n t r a c t s  
was s u b s t a n t i a l l y  l a t e ,  and  a l w a y s  more t h a n  270 days .  

I k a r d ' s  c h a l l e n g e  t o  R & D ' s  a b i l i t y  to meet t h e  
r e q u i r e d  d e l i v e r y  s c h e d u l e  raises a n  i s s u e  p e r t a i n i n g  to  
t h e  agency's a f f i r m a t i v e  d e t e r m i n a t i o n  o f  R & D ' s  r e s p o n -  
s i b i l i t y .  Because  r e s p o n s i b i l i t y  d e t e r m i n a t i o n s  g e n e r a l l y  
i n v o l v e  b u s i n e s s  judgmen t  w i t h i n  t h e  sound d i s c r e t i o n  o f  
t h e  c o n t r a c t i n g  o f f i c i a l s ,  w e  d o  n o t  r e v i e w  a d e c i s i o n  
t h a t  a f i r m  is r e s p o n s i b l e  i n  t h e  a b s e n c e  o f  a showing 
o f  p o s s i b l e  f r a u d  o r  bad f a i t h  o n  t h e  p a r t  o f  t h e  p r o c u r -  
i n g  o f f i c i a l s ,  or  w h e r e  t h e  s o l i c i t a t i o n  c o n t a i n s  d e f i n i -  
t i v e  c r i t e r i a  o f  r e s p o n s i b i l i t y  which  a l l e g e d l y  have  n o t  
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been a p p l i e d .  C e n t r a l  Metal P roduc t s ,  54 Comp.  Gen. 66 

September 27, 1983, 8 
( 1 9 7 4 ) ,  74-2 CPD 64; writer Co., I n c . ,  B-212636.2, 

Even if t h e  n e g o t i a t i o n  memorandum is i n a c c u r a t e  a s  
t o  R L D ' s  p a s t  performance,  t h a t  does  n o t ,  i n  o u r  view, i n d i -  
cate f r a u d  or  bad f a i t h  on t h e  Army's p a r t .  - See  American 
A t h l e t i c  E q u i p m e n t  D i v i s i o n ,  AMF Incorpora ted-Recons idera-  - t i o n ,  59 Comp. Gen. g0 ( 1 9  7 v - 2  CPD 3T4 . Procurement 
o f f i c i a l s  are presumed t o  act  i n  good f a i t h ,  and i n  o r d e r  
to show o t h e r w i s e ,  a p r o t e s t e r  m u s t  submi t  v i r t u a l l y  undeni- 
a b l e  proof  t h a t  t h e  o f f i c i a l s  had a m a l i c i o u s  and s p e c i f i c  
i n t e n t  t o  harm t h e  p r o t e s t e r .  C r e a t i v e  Electric Incorpo- 
r a t e d ,  B-206684, J u l y  15 ,  1983, 83-2 CPD 95. The f a c t  is 
t h a t  t h e  Army's c o n t r a c t i n g  o f f i c i a l s ,  based on a preaward 
su rvey  and t h e i r  b u s i n e s s  judgment, have de te rmined  t h a t  
R&D is c a p a b l e  of d e l i v e r i n g  t h e  f a i l  s a f e  k i t s  on  t i m e .  
I k a r d ' s  d i sag reemen t  w i t h  t h e  p r o c u r i n g  o f f i c i a l s '  d e t e r -  
mina t ion  does  n o t  meet t h e  f i r m ' s  heavy burden of  proof .  
J .F .  Ba r ton  C o n t r a c t i n g  Co . ,  B-210663, February  22 ,  1983, 
-1 CPD 1 / 7 .  

T h e r e f o r e ,  as  t h e r e  h a s  been no showing o f  p o s s i b l e  
f r a u d  o r  bad f a i t h ,  and there are no d e f i n i t i v e  respon-  
s i b i l i t y  c r i t e r i a  i n  t h e  s o l i c i t a t i o n ,  I k a r d ' s  p r o t e s t  as  
i t  re la tes  t o  R & D ' s  r e s p o n s i b i l i t y  is d i smis sed .  , - - . - - _. 

- -/ 
I k a r d  a lso compla ins  t h a t  it was t o l d  it had to  lower 

i ts  o f f e r e d  u n i t  p r i c e  to  $1,740 t o  be c o n s i d e r e d  f o r  
award. A s  ev idence ,  I k a r d  h a s  submi t t ed  a copy o f  i t s  own 
r e c o r d  o f  a t e l e p h o n e  message from t h e  Army's buyer  s t a t i n g  
t h a t  I k a r d  shou ld  "get your  pen r eady  t o  n e g o t i a t e - -  
t hey  are l o o k i n g  a t  $1,740.00." I n  r e sponse ,  t h e  agency 
does  n o t  deny t h a t  I k a r d  and R&D were t o l d  t h a t  t h e  
government ' s  p r i c e  n e g o t i a t i o n  g o a l  was $1,740 p e r  u n i t ,  
b u t  it d o e s  deny t h a t  e i t h e r  o f  them was t o l d  t h a t  it had 
to propose  a p r i c e  o f  $1,740 t o  be c o n s i d e r e d  f o r  award a t  
a l l  . ------- 

Defense A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  § 3-805.3(c) (1976 
ea.)  does  p r e c l u d e  an  agency from i n d i c a t i n g  t o  a n  o f f e r o r  
a p r i c e  t h a t  m u s t  be met t o  o b t a i n  f u r t h e r  c o n s i d e r a t i o n .  
The p r o t e s t e r ,  however, h a s  t h e  burden o f  p r o o f ,  and i n  o w  
view t h e  language  i n  t h e  t e l e p h o n e  message t h a t  t h e  Army 
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is " l o o k i n g  a t  $1,740.00" simply d o e s  n o t  s u p p o r t  I k a r d ' s  
p o s i t i o n .  
f i n a l  o f f e r s  s u b s t a n t i a l l y  more t h a n  $1 ,740 .  A t  b e s t ,  w e  
have  a f a c t u a l  d i s p u t e  be tween t h e  Army and  I k a r d  a s  t o  
t h e  s u b s t a n c e  o f  t h e  cost d i s c u s s i o n ,  and where  t h e  o n l y  
e v i d e n c e  o n  a n  i s s u e  is c o n f l i c t i n g  s t a t e m e n t s  by t h e  
Drotester and t h e  p r o c u r i n g  agency ,  t h e  protester h a s  

Moreover ,  we n o t e  t h a t  I k a r d  and  R & D ,  s u b m i t t e d  

i o t  met its b u r d e n - o f  proof. 
B-208685; B-208960, J a n u a r y  1 0 7 9 8 3 ,  8 -1 CPD 21.  

J e n s e n - K e F  C o r p o r a t i o n ,  

I n  any  e v e n t ,  t h e  p u r p o s e  o f  DAR S 3-805 .3 (c )  is t o  
p r e v e n t  d i r e c t  p r i c e  b i d d i n g  be tween compe t ing  o f f e r o r s ,  
n o t  t h e  n e g o t i a t i o n  of a price w i t h  t h e  government  where  
a n  o f f e r o r ' s  s t a n d i n g  i n  t h e  c o m p e t i t i o n  is n o t  d i v u l g e d .  - S e e  52 Comp. Gen. 425,  429 ( 1 9 7 3 ) .  I n d e e d ,  t h e  r e g u l a t i o n  
e x p r e s s l y  permi ts  a n  a g e n c y  to  i n f o r m  a n  o f f e r o r  t h a t  its- 
price is too h i g h .  
t o  d i s c l o s e ,  d u r i n g  d i s c u s s i o n s  w i t h  a n  o f f e r o r ,  t h e  
a g e n c y ' s  price g o a l  as  a n e g o t i a t i o n  tool f o r  r e a c h i n g  
a f a i r  and  r e a s o n a b l e  c o n t r a c t  price. 
Associates, I n c . ,  B-205266, May 1 2 ,  1982 ,  8 2 T C P D  458. 

T h e r e f o r e ,  t h i s  p a r t  o f  I k a r d ' s  p ro tes t  is  d e n i e d .  

F i n a l l y ,  I k a r d  c o m p l a i n s  t h a t  t h e  a g e n c y  d i d  n o t  com- 

/ T h u s ,  it is not improper f o r  a n  agency . '  

- I d . ;  see G r i q g s  a n d  

p l y  w i t h  t h e  Freedom o f  I n f o r m a t i o n  A c t ,  5 U.S.C. 
(19821,  i n  r e a c t i n g  t o  I k a r d ' s  r e q u e s t  fo r  i n f o r m a t i o n  
a b o u t  t h e  p r o c u r e m e n t .  W e  h a v e  no a u t h o r i t y ,  however ,  
t o  d e t e r m i n e  when or w h a t  i n f o r m a t i o n  must  b e  d i s c l o s e d  
by a n  a g e n c y  i n  r e s p o n s e  t o  s u c h  a r e q u e s t .  
f a c t u r i n g  Company, B-211041, March 2 3 ,  1983 ,  83-1 CPD 302. 
I k a r d ' s  r e c o u r s e  is to  p u r s u e  t h e  d i s c l o s u r e  r e m e d i e s  
p r o v i d e d  u n d e r  t h e  p r o c e d u r e s  se t  o u t  i n  t h e  Freedom o f  

S 552 

I k a r d  Manu- 

I n f o r m a t i o n  A c t  itself. B e l l  & Howellcorporat ion,  
B-196165, J u l y  20,  1981 ,  81-2 CPD 49. 

The p ro tes t  is d e n i e d  i n  p a r t  and d i s m i s s e d  i n  p a r t .  
* 

Comptrolley Gederal 
o f  t h e  U n i t e d  S t a t e s  
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